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Retaliation Complaints
Processing

1. PURPOSE AND SCOPE. To establish procedures in the Federal
Bureau of Prisons (Bureau) for processing complaints of
discrimination based on race, color, religion, sex, national
origin, physical or mental disability, age, retaliation, sexual
orientation, or parental status; violations of the Equal Pay Act;
compliance procedures within the Bureau for complaints filed
under Section 504 of the Rehabilitation Act of 1973 (§ 504);
implementation of the Bureau's Sexual Harassment Prevention Plan,
in accordance with the Attorney General's directive issued on
April 25, 1994; and the Department of Justice Statement of Policy
With Respect to Non-Discrimination in Employment, including
sexual orientation, which was issued on May 24, 1994.

All employees are responsible for treating fellow employees with
dignity and respect. In addition, they should neither practice
discriminatory behavior nor condone it in others.

It is the policy of the Federal Bureau of Prisons to provide,
ensure, and promote equal opportunity in employment for all
persons on the basis of merit. Management at all levels will
take effective actions to eliminate any internal policy,
practice, or procedure which results in discrimination on the
basis of race, color, sex, religion, national origin, age,
physical or mental disability, sexual orientation, or status as a
parent.

The Bureau of Prisons is committed to assuring that questions or
complaints of discrimination and sexual harassment are promptly
and thoroughly investigated and resolved without reprisal or
threat of reprisal.

2. PROGRAM OBJECTIVES. The expected results of this program
are:
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a. Employees alleging discrimination based on race, color,
religion, sex, national origin, physical or mental
disability, age, or retaliation will have access to the
government's complaint resolution process. Contract
employees may not file complaints using the procedures
outlined in this Program Statement. However, employees may
file complaints under this Program Statement against
contract employees.

b. Employees alleging discrimination based on sexual
orientation or parental status will have access to the
complaint resolution process of the U.S. Department of
Justice, including counseling, alternative dispute
resolution, investigation, and a final agency decision from
the Complaint Adjudication Officer, U.S. Department of
Justice. In certain cases, employees may also direct
complaints to the Office of Special Counsel, as prohibited
personnel practices, and the Merit Systems Protection Board.

c. Time frames established for each step in the complaint
resolution process will be met.

d. CEOs will promote culturally diverse work environments free
of discrimination, including sexual harassment, and ensure
the local program's operation.

e. Notification of this policy will be given to each employee
through bulletin board postings and distribution of written
information about the policy.

DIRECTIVES REFERENCED
a. Directive Rescinded

P3713.17 Discrimination and Retaliation Complaints
Processing (3/6/98)

b. Directives Referenced

P1210.24 Internal Affairs, Office of (5/20/03)

P1330.13 Administrative Remedy Program (12/22/95)

P1601.04 Worker’s Compensation Program (9/11/02)

P3000.02 Human Resource Management Manual (11/1/93)

P3420.09 Standards of Employee Conduct (2/5/99)

P3713.21 Affirmative Action and Diversity Management
Program (5/16/01)

P3730.05 Workplace Violence Prevention, Staff (3/23/04)

P3792.06 Employee Assistance Program (EAP) (11/4/93)

5 U.S.C. § 552a(b) (1)

Title VII of the Civil Rights Act of 1964, as amended (42
U.S.C. § 2000e et seq.)
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The Age Discrimination in Employment Act of 1967, as amended
(29 U.S.C. § 621 et seq.)

The Rehabilitation Act of 1973, as amended (29 U.S.C. § 791
et seq.)

Fair Labor Standards Amendments of 1974 and 1978

Civil Service Reform Act of 1978

Executive Order 11478, as amended

Executive Order 12731, as amended

Executive Order 13087, as amended

Executive Order 12067, as amended

Executive Order 12106, as amended

Executive Order 13152, as amended

EEOC Management Directive 110

EEOC Management Directive 715

Notification and Federal Employee Antidiscrimination and
Retaliation Act of 2002 (No Fear Act), Pub. L. 107-174
Office of Personnel Management Handbook: Addressing Sexual
Orientation Discrimination in the Federal Government

Title 5 CFR Part 720; and Part 1201, Subpart D

Title 28 CFR Part 39

Title 28 CFR Part 42, Subpart A

Title 29 CFR Part 33

Title 29 CFR Parts 1604, 1605, 1606, 1614, 1625 and 1626
Master Agreement between the Federal Bureau of Prisons and
the Council of Prison Locals (March 9, 1998 - March 8, 2001)
Department of Justice Manual and Procedures for Providing
Reasonable Accommodation

WWW.Eee0C.gov

STANDARDS REFERENCED

American Correctional Association 2" Edition Standards for
the Administration of Correctional Agencies: 2-CO-1C-11

American Correctional Association 4 Edition Standards for
Adult Correctional Institutions: 4-4056

American Correctional Association 3*¢ Edition Standards for
Adult Local Detention Facilities: 3-ALDF-1C-07-1

ACTION REQUIRED

Each Chief Executive Officer (CEO) (Regional Director,
Assistant Director, Warden, Staff Training Center Director)
will ensure a culturally diverse work environment free of
discrimination, including sexual harassment. Additionally,
he/she will ensure that the operation of the local Equal
Employment Opportunity (EEO) Program is consistent with the
procedures outlined in this Program Statement.
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Each CEO is responsible for maintaining official bulletin
boards in locations easily accessible to all Bureau of
Prisons staff including staff who work in offices separate
from the parent facility, such as CCM offices, contract
facilities (where there are Bureau of Prisons staff), etc.,
notifying them of the following information:

(1)

(2)

The names, titles, telephone numbers and locations of
the EEO Counselors;

Procedures for filing an individual or class complaint
of employment discrimination, which includes posting on
bulletin boards time frames relevant to both the agency
and the employee as outlined in Attachment A; and

Procedures for filing a complaint of discrimination on
the basis of disability in programs or activities
conducted by the Department of Justice.

b. Each CEO will provide sufficient resources and support to
implement the EEO complaints program as specified in this
Program Statement, including:

(1)

(3)

Making reasonable accommodations for the known
disabilities and religious needs of applicants and
employees; and

Ensuring that no person is retaliated against or
harassed because of participation in the EEO complaints
process or because of opposition to a policy or
practice which the person believes is discriminatory.

Ensuring that discrimination based on sexual
orientation or parental status is prohibited.

c. Each CEO will implement the Bureau's Sexual Harassment
Prevention Plan by:

(1)

Ensuring that no person is subjected to sexual
harassment in the workplace, either by a request for
sexual favors or by a sexually harassing work
environment.

Notifying all employees and posting permanently on
official bulletin boards the names, titles, telephone
numbers, and addresses of the contact persons
designated by the Sexual Harassment Prevention Program.

Notifying all employees by posting on official bulletin
boards the procedures for contacting a contact person
who conducts an inquiry into allegation(s) of sexual
harassment and the time limits for the inquiry.
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Notifying all employees by posting on official bulletin
boards that EEO complaints on sexual harassment must be
filed within 45 days of the incident, no matter to whom
the affected employee has reported the matter, if the
employee wishes to proceed through EEO procedures.

Ensuring the appropriate provisions in EEOC Management
Directive, and applicable laws and statutes are
followed.

d. Management and supervisory staff will work toward an
environment which is fair and free of discrimination and
retaliation by neither practicing discrimination nor
tolerating discriminatory behavior or practices.

e. The Bureau will ensure that the EEO process is covered
during Annual Training.

6. DISTRIBUTION. All Bureau CEOs will ensure that each current

employee and new employee in their organizational units will have
access to this Program Statement.

/s/
Harley G. Lappin
Director
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CHAPTER 1
EEO COUNSELING PROGRAM
1. NUMBER OF EEO COUNSELORS

Staff at each institution (including each institution at a
complex), Regional Office, and the Central Office will have
access to at least two trained, collateral duty EEO
Counselors or one full-time counselor. Staff at a complex
may use counselors at any institution within the complex.
These Counselors will make efforts to resolve discrimination
complaints during the informal, pre-complaint stage. With
the CEO’s recommendation, the EEO Officer maintains sole
responsibility to determine the number of collateral duty
EEO Counselors located at a particular location.

2. RESPONSIBILITIES

a. The Equal Employment Opportunity Officer for the Bureau is
responsible for:

(1) selecting, appointing and removing EEO Counselors;
(2) informing EEO Counselors of policy changes;
(3) providing technical assistance to EEO Counselors; and

(4) ensuring that all EEO Counselors receive the mandatory
training set forth in EEOC Management Directive 110.

b. Management is responsible for:

(1) Providing opportunities and resources for EEO
Counselors to perform their duties, including training
as set forth in EEO Management Directive 110, official
time, private space for persons who do not have
personal offices, adequate access to computers with
passwords that preclude other employees from accessing
EEO data, printers, telephones, etc.

(2) Maintaining official bulletin boards in locations
easily accessible to all staff, including staff who
work in offices, contract facilities, etc., notifying
them of the following information: names, titles,
telephone numbers, and locations of EEO counselors and
procedures for filing an individual or class complaint
of employment discrimination.
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Ensuring that EEO Counselors are free from restraint,
coercion, discrimination, and reprisal during, or
because of, their counseling activities; and

Making available to the EEO Counselor all documents
and information necessary for informal resolution
of the complaint. These documents include

official personnel files, promotion board

packages, all performance records, lieutenants'
logs, and any other material relevant to the

complaint. In their official positions as EEO
Counselors, they will have routine access to these
records and thereafter, pursuant to 5

U.S.C. § 552a (b) (1), such access does not
constitute an unwarranted invasion of privacy.

Counselors are responsible for:

serving as a liaison between management and employees
to attempt to resolve problems informally;

submitting monthly reports, that describe their monthly
activities, by the 10th day of the following month;

submitting their pre-complaint counseling reports to
the EEO Officer, via email, and aggrieved person(s)
within 5 days of the conclusion of counseling;

issuing the Notice of Right to File a Discrimination
Form to the complainant at the conclusion of counseling
unless the matter has been informally resolved. When
counseling is performed telephonically, the Counselor
will send the Notice of Right to File a Discrimination
Form, and all other appropriate notices and forms, to
the complainant via certified mail, return receipt
requested. Although the counselor will, if requested
by the complainant, also send this information via fax
and/or e-mail, the 15 days for filing a complaint will
only commence on the date such notice is received by
the complainant via certified mail.

interviewing aggrieved persons who come to the EEO
Counselor with problems, as well as others who are
involved in the inquiry, and maintaining an impartial
and objective attitude toward the matters under
discussion;

making every possible effort to resolve complaints
informally by conducting a thorough inquiry into the
matters brought to them and trying to resolve issues in
the complaint with the aggrieved person and management;
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(7) maintaining the confidentiality of privileged
information from personnel or other employees' records.
If the individual wants to remain anonymous during the
counseling stage, the Counselor will not release the
name of the person seeking assistance nor any
information that will disclose that person’s identity.
The Counselor may be under obligation, however, to
report staff activities that are considered a serious,
and imminent threat to life or may result in bodily
harm, or are in violation of the law. Allegations of
sexual harassment may be required to be reported
depending on the severity of the allegations. The
Counselor should consult with the EEO Officer if in
doubt as to what needs to be reported.

(8) ensuring that the complainant understands his/her
rights and responsibilities in the EEO process, as
outlined in the Notice of Rights and Responsibilities
(Attachment B), including the option to elect
Alternative Dispute Resolution (ADR). The EEO
Counselor must perform several tasks in all cases as
outlined in the EEO Counselor Checklist (Attachment C);

(9) explaining to the aggrieved person, the Bureau’s ADR
program and the differences between ADR and traditional
counseling;

(10) determining the claim(s) and basis(es) raised by the
potential complaint and assisting the complainant in
articulating the claim so as to avoid fragmenting the
claim;

(11) conducting an ingquiry during the initial interview with
the aggrieved person for the purpose of determining
jurisdictional questions if a formal complaint is
filed;

(12) seeking a resolution of the dispute at the lowest
possible level, unless the aggrieved person elects to
participate in the Bureau’s ADR program; and
(13) advising the complainant of the entitlement to official time unde
3. SELECTION OF COLLATERAL DUTY COUNSELORS
(This section only applies to collateral duty counselors; If

full time counselors are used, the positions will be filled
under the merit systems promotion procedures.)
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Vacancies

A collateral duty EEO Counselor is expected to spend no more
than 20 percent of his or her on-duty time counseling. When
there is an EEO Counselor vacancy or when a new Counselor
position is established, a local employment vacancy
announcement will be made available to all Bureau of Prisons
staff including staff who work in offices separate from the
parent facility, such as CCM offices and contract facilities
(where there are Bureau staff).

The announcement should emphasize that this position is a
collateral-duty and has no known promotion potential.
However, the job will provide the applicant with the
opportunity to increase skills such as problem-solving,
listening skills, and mediation. The employee's duties as
an EEO Counselor will be attached in his or her position
description. Experience gained can be credited when
applying for other positions.

Qualifications

Applicants must have a minimum of one year of service with
the Federal Bureau of Prisons and should submit a resume
stating their gqualifications and reasons for applying.
Applicants should understand that, i1if selected, they will be
expected to serve as an EEO Counselor for two years. EEO
officials must have the confidence of the agency and its
employees. It is inconsistent with their neutral roles for
EEO counselors to serve as representatives for agencies or
complainants.

Therefore, persons in these positions cannot serve as
representatives for complainants or for agencies in
connection with the processing of discrimination complaints.
Also, any person who serves as an EEO Counselor should not
serve as a representative for any employee at any stage of
the discrimination complaint process. Additionally, he or
she should not serve as a management representative or
advisor in the complaint process.

Selection Panel

The CEO will appoint a selection panel consisting of an
Affirmative Action Committee Chairperson, a Special Emphasis
Program Manager, and the Human Resource Manager. The local
union president will be contacted to appoint a union
representative who will also serve on the panel. The
selection panel will review the applications and submit a
list of no more than five names to the CEO.
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Selection

The CEO will forward the nominations and the supporting
documentation to the EEO Officer in the Central Office,
indicating his or her recommendation for selection. The EEO
Officer will select the EEO Counselor and notify the CEO of
the selection.

Training

No one will serve as an EEO Counselor until he or she has
received formal training as required by MD-110. The local
Employee Development Manager or the EEO Office in the
Central Office can verify if a Counselor has received
training.

REMOVAL, RESIGNATION, AND TRANSFER OF COLLATERAL DUTY EEO
COUNSELORS

Removal

Only the EEO Officer may remove a counselor from his or her
duties. 1If the agency removes a collateral duty EEO
Counselor, he/she will be afforded due process in accordance
with all applicable government-wide laws, rules, and
regulations, and the Master Agreement. The EEO Officer may
remove a counselor from his or her duties for any of the
following reasons:

(1) Abusing his or her access to privileged information,
such as that in personnel records;

(2) Refusing to counsel an employee for reasons other than:
a clear conflict of interest, having an unusually heavy
counseling load, or having not received training as an
EEO Counselor;

If the EEO Counselor is unable to counsel the employee
for any of the above reasons, he or she should consult
with another EEO Counselor at the facility and refer
the employee to that Counselor. When there are no
other Counselors available, the Counselor will consult
with the EEO Officer concerning the appointment of
another Counselor.

(3) Engaging in an activity which is contrary to the EEOC's
regulations and directives or engaging in conduct which
would affect his or her neutrality as an EEO Counselor;
or
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(4) Failing to perform the duties of a EEO Counselor such
as failing to submit the Counselor’s Report within the
established time frames or failing to attempt informal
resolution.

b. Resignation

If an employee cannot continue to serve as a Counselor, he
or she will submit his or her resignation in writing to the
EEO Officer, with a copy to the CEO.

The EEO Counselor serves in this capacity as collateral-
duty, and is expected to spend no more than 20 percent of
his or her on-duty time counseling complainants. If the
Counselor's time spent counseling interferes with the
Counselor's accomplishing the objectives of his or her full-
time position, the Counselor or the CEO should contact the
EEO Officer in the Central Office regarding this conflict.
The Counselor may be placed in an inactive status until the
conflict is resolved.

c. Transfer

If a Counselor is transferred to another facility, he or she
will inform the EEO Officer so that a determination can be
made as to whether the Counselor may continue to serve as a
Counselor at the receiving facility, provided the CEO of the
facility recommends the counselor for the job and the EEO
officer approves.

5. SUPERVISION OF COLLATERAL DUTY EEO COUNSELORS

a. An EEO Specialist in the Central Office under the direction
of the EEO Officer, will provide direct supervision to all
collateral duty EEO Counselors. The Specialist provides
technical guidance to the Counselors on an as-needed basis,
and keeps the EEO Officer appraised of all EEO counseling
activity.

b. In addition to providing technical counseling advice to the
EEO Counselors, the EEO Specialist is responsible for
monitoring the monthly counselor's reports, which each
Counselor submits, and for providing training to the EEO
Counselors.

c. EEO Counselors may attend open meetings of the Affirmative
Action Committee at their location; however, they are not
required to attend.
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CHAPTER 2
ALTERNATIVE DISPUTE RESOLUTION

GENERAL INFORMATION ABOUT ALTERNATIVE DISPUTE RESOLUTION
(ADR)

EEOC's revised regulations at 29 CFR 1614.102 (b) (2)
require agencies to establish or make available an ADR
program. The ADR program is available during both the
pre-complaint and formal complaint processes. The ADR
program does not diminish an individual's right to
pursue his or her claim under the 1614 process should
ADR not resolve the dispute.

TRAINING AND EVALUATION

The Bureau must provide appropriate training and
education on ADR to its employees, managers and
supervisors, neutrals, and other persons protected
under the applicable laws.

The EEO Officer will continuously evaluate the ADR
program to ensure the core principles of fairness,
flexibility, training, and evaluation, as outlined in
MD-110, are being utilized. The EEO Officer should
continuously evaluate the ADR program and make changes.
Changes in working conditions which impact the
bargaining unit will require notice and opportunity to
bargain with the Union prior to implementation in
accordance with the Master Agreement.

THE BUREAU OF PRISONS ADR PROGRAM

The Bureau of Prisons has elected to use mediation as its
method of ADR in the EEO process.

Mediation is the intervention in a dispute or negotiation of
an acceptable, impartial and neutral third party, who has no
decision-making authority. The objective of this
intervention is to assist the parties to voluntarily reach
an acceptable resolution of the issues in dispute.

The mediator has no authority to render decisions. S/he is
a facilitator who is skilled at working with the parties to
resolve their dispute. The mediator is not an arbitrator or
judge. A mediator primarily makes procedural suggestions
regarding how parties can reach an agreement. Occasionally,
a mediator may suggest some substantive options as a means
of encouraging the parties to expand the range of possible
resolutions under consideration. A mediator often works
with the parties individually, in caucuses, to explore
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acceptable resolution options or to develop proposals that
might move the parties closer to resolution.

Mediators differ in their degree of directiveness or
control in their assistance in disputing parties. Some
mediators set the stage for bargaining, make minimal
procedural suggestions, and intervene in the
negotiations only to avoid or overcome a deadlock.
Other mediators are much more involved in forging the
details of a resolution. Regardless of how directive
the mediator is, the mediator performs the role of a
catalyst that enables the parties to initiate progress

toward their own resolution of issues in dispute. The
parties dictate the outcome of the mediation, not the
mediator. The mediator will draft any agreements

reached by the parties.

The format of the mediation session is as follows.
Typically, the mediator meets with both parties first
together in a joint session. At the joint session, the
mediator will initially ask the aggrieved party to briefly
describe the complaint, then will ask the aggrieved party's
representative the same question. The mediator will then
ask the manager involved his or her side of the situation.
The mediator may ask each party what they are seeking to
accomplish in the mediation, i.e. what it will take to
resolve the dispute. At the conclusion of the joint
session, the mediator will typically meet with each party
separately in what is called a private session. These
sessions will allow the mediator to ask more direct
questions of the parties without putting the other person on
the spot. At the conclusion of the separate sessions, it is
up to the mediator whether s/he will convene additional
separate sessions or whether s/he will bring the parties
back together for another joint session.

Mediation sessions are confidential. At the beginning
of the mediation, all parties in the room will be
required to sign an "Agreement to Mediate" which states
that everything discussed in the room is confidential.
At the conclusion of each separate session, the
mediator will also ask each party what they do not want
him/her to share with the other party. The mediator is
bound by these requests of confidentiality. The
Agreement to Mediate also states that neither party can
subpoena or depose the mediator in the event of future
litigation.

The parties should come fully prepared to discuss the
facts that led to the dispute. Documentation is not
necessary. Parties will have the opportunity during
breaks to obtain whatever documentation they feel that
the other side should read. The parties should also be
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able to discuss what they believe will resolve the
issue. Typically, the mediator will have no knowledge
of the facts prior to the mediation.

A typical mediation session lasts four to six hours.
Unless otherwise agreed to by all parties, the
mediation will be conducted in a secure location within
the facility or complex where the aggrieved party
works. The mediator will contact all parties prior to
the session to coordinate a time convenient to all
parties. Mediations will be conducted during normal
business hours.

If settlement is reached as a result of the mediation,
the mediator will draft the settlement agreement.
Should the representative of the aggrieved party not be
at the mediation session, the aggrieved party will have
adequate access to the representative via telephone,
facsimile, and/or electronic mail throughout the
mediation session and prior to signing any settlement
agreement. The EEO Officer will ensure that a person
with settlement authority, who is not a responsible
management official or BOP official who is directly
involved in the case, is accessible throughout the
mediation session, at least by telephone, if not in
person. The person with settlement authority will
ensure that the settlement agreement is enforceable.

The settlement agreement will be signed by the person with
settlement authority and by the aggrieved party and his or
her representative, if the representative attends the
mediation session, prior to the end of the mediation
session. The mediator will incorporate notice in all EEO
settlement agreements that the settlement will be
implemented in accordance with law (see c. below for more
information about settlement agreements).

REPRESENTATION OF THE PARTIES

Aggrieved individuals have the right to in person
representation during any ADR process. If the
aggrieved individual plans to bring a legal
representative to the mediation session, s/he should
notify the EEO Officer of such intention within five
days of the EEO Officer’s notification that their
request for ADR has been approved. Notification after
that time frame may require rescheduling the mediation.
The Bureau will typically not bring legal
representation unless the aggrieved party plans to
bring such representation.
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Mediators (NEUTRALS)

The Bureau may use mediators, subject to the qualifications
as outlined in the EEOC’s MD 110, from the following
sources: other federal agencies (through a federal neutral
sharing program or other arrangement); private
organizations; private contractors; bar associations; or
individual volunteers.

In an ADR proceeding conducted under this Program Statement,
the neutral's duty to the parties is to be "neutral, honest,
and to act in good faith." The neutral must also act
consistently with the ADR and:

(1) Ensure that ADR proceedings are conducted consistent
with EEO law and Part 1614 regulations, including time
frames;

(2) Ensure that proceedings are fair, particularly
providing the parties the opportunity to be represented
by any person of his/her choosing throughout the
proceeding;

(3) Ensure that an agency representative participating in
the ADR proceeding has the authority and responsibility
to negotiate in good faith and that a person with
authority to approve or enter into a settlement
agreement is accessible to the agency's representative;

(4) Ensure enforceability of any agreement between the
parties, including preparation of the written
settlement agreement if the parties reach resolution
and ensuring that the agreement includes the signatures
of the appropriate agency representative and aggrieved
person;

(5) Ensure confidentiality, including destroying all
written notes taken during the ADR proceeding or in
preparation for the proceeding; and

(6) Ensure neutrality, including having no conflict of
interest with respect to the proceeding (e.g., material
or financial interest in the outcome, personal friend
or co-worker of a party, supervisory official over a
party) unless such interest is fully disclosed in
writing to all parties and all parties agree that the
neutral may serve.
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The Bureau does not use its own employees as mediators
in the EEO ADR program. Should the mediator selected
not be suitable for one of the parties, said party
should contact the EEO Officer for the selection of
another mediator.

Resolutions Must be in Writing

If the Bureau and the aggrieved party agree to a resolution
of the matter, the terms of the resolution must be reduced
to writing and signed by both parties in order that the
Bureau and the aggrieved party have the same understanding
of the terms of the resolution. The written agreement must
state clearly the terms of the resolution and contain the
procedures available under 1614.504 in the event that the
Bureau fails to comply with the terms of the resolution.

Written agreements must comply with EEOC’s Enforcement
Guidance on non-waivable employee rights under EEOC enforced
statutes. Additionally, any written agreement settling a
claim under the Age Discrimination in Employment Act (ADEA),
must also, where applicable, comply with the requirements of
the Older Workers Benefit Protection Act of 1990 (OWBPA)
Pub. L. 101-433 (1990), the ADEA, subsection (f),

29 U.S.C. § 626(f) and EEOC’s regulations regarding Waiver
of Rights and Claims under the ADEA at 29 CFR Part 1625.
Neither party has to agree that a settlement must be
confidential.

Once all of the parties sign the agreement, the signed and
dated copy of the resolution must be transmitted to the EEO
Officer. The EEO Officer will retain the copy for one year
or until s/he is certain that the agreement has been fully
implemented, whichever is later.

Mediation In Lieu of Counseling

The EEO Counselor will advise the aggrieved party that they
may request ADR in lieu of EEO counseling. The EEO
Counselor will explain what ADR is and that the Bureau’s
form of ADR in the EEO process is mediation using mediators
from outside the Bureau. If the individual is interested in
ADR, he or she must submit an ADR FElection Form (Attachment
D) to the EEO Counselor.

After the aggrieved party has elected to participate in
ADR and within one working day of the election, the EEO
Counselor must notify the EEO Officer by faxing a copy
of the signed document indicating the election. The
EEO Officer’s fax number is (202) 616-2080. The EEO
Counselor will also submit a memorandum to the EEO
Officer containing the following information:
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(1) Aggrieved person's name, address, and phone
number;
2) Aggrieved person's title and grade;
(3) Basis for alleging discrimination;
4) A summary of the alleged discriminatory event (s);
and
(5) Request for relief, if known.

The EEO Officer will determine whether the issue(s) is
appropriate for mediation. Mediation will typically
not be appropriate if there is an open Office of
Internal Affairs’ or criminal investigation, the
dispute involves an issue that the Bureau has no
authority to decide (such as retirement questions which
are up to OPM), the issue is part of a class action
matter, the staff member has abused the mediation
process, or for other reasons as the EEO Officer may
determine in accordance with the MD-110.

If the EEO Officer accepts the request for ADR, s/he
will notify the aggrieved person with a copy to the EEO
Counselor within five days of her/his decision. The
EEO Officer will also notify the CEO of the need to
appoint management representatives to participate in
the mediation. The EEO Officer will then provide all
parties with background information as to what to
expect in the mediation process (see Attachment E).

If mediation is not approved, the EEO Officer will
notify the aggrieved party, with a copy to the EEO
Counselor, and instruct them to contact the EEO
Counselor within 15 days of receiving such notification
to resume the counseling process.

If mediation is conducted in the informal stage of the
EEO process, traditional counseling will be terminated
and the counseling process will be extended
automatically from 30 to 90 days.

The EEO Officer will assign a mediator who will contact
all parties to arrange a mutually acceptable date. The
mediation will take place at the institution/complex at
which the aggrieved person is located unless an
alternate location is agreed upon by all parties.

If mediation is successful in resolving the issue, the
agreement will be reduced to writing and become a valid
contract signed by all parties. The EEO process will
then be concluded. If mediation is unsuccessful, the
EEO Officer will notify the aggrieved party, with a
copy to the EEO Counselor, that they must contact the
EEO counselor within 15 days of the mediation if they
wish to continue with the EEO process.
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At that point, the EEO Counselor will conduct a final
interview, issue the Notice of Right to File a Formal
Complaint of Discrimination, and prepare a counseling report
that describes the initial counseling session, frames the
issues and reports only that ADR was unsuccessful.

Mediation In The Formal Stage

If mediation is desired in the formal stage, the complainant
will submit the Request for ADR form (Attachment D) to the
EEO Officer for review. If ADR is approved, the EEO
Investigation will be suspended until conclusion of the
mediation process.

Mediation will not affect the complainant’s EEO rights
and s/he will have the ability to continue with the EEO
process 1f the mediation is unsuccessful in reaching a
settlement.

The EEO Officer’s Role

(1) The EEO Officer will select a mediator for the parties
to use, as soon as possible, but no later then 15
calendar days from accepting the request for ADR.

(2) The EEO Officer will provide the mediator with the
names of all of the parties that will participate in
the mediation session so that the mediator can contact
the parties. The mediator will contact all parties and
select a mutually acceptable date for the mediation.
The mediation date should be as soon as possible, but,
ordinarily, no later than 45 calendar days of
notification of the mediator. The mediator will notify
the EEO Officer of the mediation date.

(3) The EEO Officer will notify the facility CEO of the
date and will ensure that adequate space (at least two
secure rooms)is reserved for the mediation and will
ensure that entrance into the facility of the mediation
is arranged.

(4) The EEO Officer will ensure that the management
representatives have settlement authority for the issue
or have immediate access to such individual during the
mediation session, whether by phone or in person. The
EEO Officer will ensure that the person who has
settlement authority is not a responsible management
official or BOP official who is directly involved in
the case.
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The EEO Officer is responsible for maintaining a list
of qualified neutrals who will serve as mediators. The
EEO Officer will ensure that the neutrals meet the
qualification as set forth in the EEOC’s Management
Directive 110. The EEO Officer may select neutrals
from private contractors, the Federal Mediation and
Conciliation Service, or from another federal agency.
Bureau staff will not be employed as neutrals in the
EEO ADR program.
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CHAPTER 3
INDIVIDUAL COMPLAINTS PROCESSING
1. FILING AND PRESENTATION OF AN INDIVIDUAL COMPLAINT
a. Notification

An applicant or current or former employee (this does not
include contract workers) who wishes to file a complaint of
discrimination must contact an EEO Counselor within 45
calendar days of the alleged discriminatory event or
personnel action, or the time when he or she knew or should
have known of the discriminatory event or personnel action.
The first day counted will be the day after the event from
which the time period begins to run and the last day of the
period will be included, unless it falls on a Saturday,
Sunday or Federal holiday, in which case the period will be
extended to include the next business day. The aggrieved
party may utilize e-mail to establish the initial contact.

If an EEO Counselor is not available, the aggrieved
individual should contact either the local Human Resource
Manager, the local CEO, or the EEO Officer in the Central
Office at (202) 514-6165. The EEO Officer will assign an
EEO Counselor.

Employees or EEO Counselors may request an alternate
EEO Counselor where a conflict of interest exists. A
conflict of interest may include, but is not limited
to, situations in which the complaint concerns the
existing EEO Counselor’s immediate supervisor or where
the employee seeking counseling is a high-ranking
management employee and the existing counselor is of
significantly lower rank.

Such requests must be made to the Bureau’s EEO Office in
Washington, DC at (202) 514-6165, which retains the right to
approve or deny any such request. Denials will be in
writing, to include e-mail. Denial of an alternate
counselor does not prohibit the employee from pursuing the
claim through the existing counselor.

b. Counseling/Informal Resolution

The EEO Counselor has 30 calendar days from the date of
initial contact to counsel the applicant or employee and
attempt informal resolution of a complaint of discrimination
or retaliation. (The EEO Officer may grant an extension of
up to 60 additional days (total of 90 days), with the
agreement, in writing, of the aggrieved individual.)
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The EEO Counselor will also advise the aggrieved person that
they may request Alternative Dispute Resolution (ADR). See
Chapter 2 for further guidance.

Filing of Formal Complaint

It is the complainant's responsibility, not the counselor's,
to file a formal complaint with the appropriate official(s).
The EEO Counselor may offer his or her assistance to the
complainant in completing the complaint form. The
complainant or his or her representative must submit the
formal complaint in writing, signed by the complainant. A
complaint must be filed with the agency that allegedly
discriminated against the complainant. To expedite the
processing, the complainant should file with:

EEO Officer

Federal Bureau of Prisons
320 First Street NW

Room 936

Washington DC 20534

This does not negate the complainant’s rights to file

with the Attorney General, the Director of EEO for the
Department of Justice, or the Director of the Federal

Bureau of Prisons.

A document will be deemed timely if it is received by
facsimile, (202) 616-2080, or postmarked before the
expiration of the applicable filing period, or, in the
absence of a legible postmark, if it is received by
mail or facsimile within five days of the expiration of
the applicable filing period. The time limits in this
part are subject to waiver, estoppel, and equitable
tolling.

Amendment of Complaint

A complainant may amend a complaint at any time prior to the
conclusion of the investigation to include issues or claims
like or related to those raised in the complaint. However,
once a hearing is requested, a complainant must file a
motion with the administrative judge to amend a complaint to
include issues or claims like or related to those raised in
the complaint.

Acknowledgment of Complaint

Immediately upon receipt of a formal complaint of
discrimination, or an amendment to a complaint, the EEO
Officer or his/her designee will acknowledge receipt of the
complaint in writing. The acknowledgment letter will inform
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the complainant of the date on which the complaint was
filed and the EEOC Office and the address where a request
for a hearing will be sent. Such acknowledgment will also
advise the complainant of his or her rights in the
administrative processing of the complaint. For
complainants alleging discrimination because of race, color,
religion, sex, national origin, age or disability, the
acknowledgment letter will advise the complainant of the
right to file a civil action, including the time limits
imposed on the exercise of these rights.

Within a reasonable amount of time after receipt of the EEO
Counselor’s written report, the EEO Officer or designee will
send the complainant a second letter (commonly referred to
as an “acceptance” letter), stating the claim(s) asserted
and to be investigated. If the claims are not accepted, the
complainant will receive a dismissal letter (see chapter 4,
Dismissal of a Complaint).

If the acceptance letter’s statement of the claim(s)
asserted and claim(s) to be investigated differs, the
letter further will explain the reasons for the
difference, including whether the agency is dismissing
a portion of the complaint. The agency will advise the
complainant that s/he may submit a statement to the
agency concerning the agency’s articulation of the
claim, which will become a part of the complaint file.
The EEO Officer will inform the complainant of the
Bureau’s obligation to investigate in a timely manner.

Time Extensions

The EEO Officer may extend the time limits for filing a
formal complaint for good cause shown. Examples of good
cause shown includes: the complainant can show that he or
she was not notified or otherwise aware of the time limits;
was prevented by circumstances beyond his or her control
from submitting the matter within the time limits; or for
other reasons the EEO Officer considers sufficient.

Fragmentation of Complaints

The fragmentation, or breaking up, of a complainant's EEO
claim during processing must be prevented at all levels of
the complaint process, including pre-complaint counseling.
Fragmentation often occurs at the point where the agency
identifies and defines the complainant's claim, most
commonly during the counseling and investigative stages. A
claim refers to an assertion of an unlawful employment
practice or policy for which, if proven, there is a remedy
under the federal equal employment statutes. Fragmentation
often results from a failure to distinguish between the
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claim the complainant is raising and the evidence (factual
information) s/he is offering in support of that claim.
Fragmentation rarely occurs when the complainant presents a
legal claim based on a single incident (such as a particular
selection decision or a termination decision) rather than a
series of events.

One of the reasons the distinction between legal claims and
supporting evidence is important is because complainants
frequently raise factual incidents that occur outside of the
45-day time period for contacting an EEO Counselor. 1In
general, for a legal claim to be timely raised, at least one
of the incidents the complainant cites as evidence in
support of his/her claim must have occurred within the
45-day time period for contacting an EEO Counselor.

If the claim itself is timely raised, the agency must
consider, at least as background, all relevant evidence
offered in support of a timely raised legal claim, even if
the evidence involves incidents that occurred outside the
45-day time limit. This is true of supporting evidence that
the complainant offered during EEO counseling as well as
later in the investigative stage. During the investigation,
the degree to which a certain piece of proffered evidence is
relevant to the legal claim will determine what sort of
investigation is necessary of that particular piece of
evidence.

Investigators should not simply disregard relevant
information the complainant provided in support of his/her
claim as untimely raised; nor should they send the
complainant back to counseling as if the supporting evidence
was a new claim to be processed as a separate complaint.

Consolidation of Complaints

A new claim that is not like or related to a previously
filed complaint provides the basis for a new, and separate,
complaint. The complainant must present the new, unrelated
claim to an EEO Counselor and the new claim is subject to
all of the regulatory case processing requirements and those
set forth in this Program Statement. In order to address a
different fragmentation concern, the Bureau is required to
consolidate for joint processing two or more complaints of
discrimination filed by the same complainant, after
appropriate notification is provided to the parties.

While it is anticipated that most consolidated
complaints will be investigated together, in certain
circumstances, such as significant geographic distance
between the sites of two complaints, consolidation does
not preclude an agency from investigating each
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complaint separately. In all instances, however, where
an individual requests a hearing, the consolidated
complaints should be heard by a single Administrative
Judge; or where the complainant requests a final agency
decision, the Agency should issue a single decision.
The Bureau must consolidate complaints filed by the
same complainant before the Bureau issues the notice
required at the conclusion of the investigation.

When a complaint has been consolidated with an earlier
filed complaint, the Bureau must complete its
investigation within the earlier of 180 days after the
filing of the last complaint or 360 days after the
filing of the original complaint. A complainant has
the right to request a hearing, even in the case of
consolidated complaints, after 180 days have passed
since the filing of the original complaint, even if the
Bureau's investigation has not been completed. If not
already consolidated, an Administrative Judge or the
EEOC may, in their discretion, consolidate two or more
complaints of discrimination filed by the same
complainant.

i. “Spin-off" Complaints

Complaints about the processing of existing complaints
should be referred to the EEO Officer, and/or processed as
part of the original complaint.

j. Representation

A complainant is entitled to a representative of his or her
choice at all stages of the processing of a complaint of
discrimination, including the counseling stage. In cases
where the representation of a complainant or agency would
conflict with the official or collateral duties of the
representative, the Commission or the agency may, after
giving the representative an opportunity to respond,
disqualify the representative.

2. SETTLEMENT OF COMPLAINTS

a. Settlement of complaints of discrimination can occur at any
stage of the process. The complainant(s) proposal for
settling his or her complaint will be presented to the
appropriate management official. After the completion of
the investigation, the complainant may be provided with an
opportunity to discuss the investigative file and possible
settlement of the complaint with an appropriate staff member
in the EEO Complaints Section, if settlement is attempted.
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If settlement is reached, the terms of the settlement will
be in writing. The complainant and his or her
representative, and the appropriate management official (s)
will sign the settlement agreement and it will be made part
of the complaint file.

Any settlement agreement agreed to after the filing of the
formal complaint, including an offer of resolution, must be
made in writing, signed by the complainant and his or her
representative and the appropriate management (s)
official(s).

The settlement agreement will be binding on both the
complainant and the Bureau. If the complainant believes
that the Bureau has failed to comply with the terms of the
settlement agreement, the complainant must notify, in
writing, the:

Director of EEO

U.S. Department of Justice

1100 Vermont Ave. NW, Suite 630
Washington DC 20530 and

EEO Officer

Federal Bureau of Prisons
320 First Street NW
Washington DC 20534

of the alleged noncompliance with the settlement agreement,
within 30 days of when the complainant knew or should have
known of the alleged noncompliance. The complainant may
request that the terms of the settlement agreement be
specifically implemented or, alternatively, that the
complaint be reinstated for further processing from the
point processing ceased.

The agency will resolve the matter and respond to the
complainant in writing. If the agency has not responded to
the complainant in writing, or if the complainant is not
satisfied with the EEO Officer's attempts to resolve the
matter, the complainant may appeal to the:

U.S. Equal Employment Opportunity Commission
1801 L Street NW
Washington DC 20507

for a determination as to whether the Bureau of Prisons has
complied with the terms of the settlement agreement or
decision. The complainant may file such an appeal 35 days
after he or she has served the agency with the allegations
of noncompliance, but must file an appeal within 30 days of
receipt of the Bureau of Prison's determination. The
complainant must serve a copy of the appeal on the agency to
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the Director of EEO for the Department of Justice at the
address above. See 29 CFR 1614.504, 29 CFR 1614.402,

29 CFR 1614.403, 29 CFR 1614.404, and EEOC Management
Directive 110 for further information on this process.

3. OFFER OF RESOLUTION

An offer of resolution made pursuant to 1614.109(c) can be
made to a complainant who is represented by an attorney at
any time after the filing of a formal complaint until 30
days before a hearing. If, however, the complainant is not
represented by an attorney, an offer of resolution cannot be
made before the case is assigned to an Administrative Judge
for a hearing. (These time and representation provisions
apply only to offers of resolution and do not restrict the
parties from discussing settlement or engaging in the
alternate dispute resolution process in an effort to resolve
an EEO complaint.)

Complainants have 30 days from receipt of an offer of
resolution to consider the offer and decide whether to
accept it. Offers of resolution must be in writing and must
explain to the complainant the possible consequences of
failing to accept the offer. The agency's offer, to be
acceptable, must include attorney's fees and costs, and must
specify any non-monetary relief. The agency may offer a
lump sum payment that includes all forms of monetary
liability, including attorney's fees and costs, or the
payment may itemize the amounts and types of monetary relief
being offered. Complainant's acceptance of the offer must
also be in writing. Upon acceptance, the complaint is
settled in full and processing ceases.

If a complainant decides not to accept the offer, the agency
takes no immediate action, and the complaint continues to be
processed normally.

After the hearing is completed, if the Administrative Judge
(or the Commission on appeal) concludes that discrimination
has occurred, but provides for less relief than the amount
offered by the agency earlier in its offer of resolution,
then the agency may use complainant's decision not to accept
its offer of resolution to argue for a reduction in its
obligation to pay complainant's attorney's fees. 1In
general, i1f a complainant fails to accept a properly made
offer, and the relief ordered on the complaint is not more
favorable than the offer, then the complainant will not
receive payment from the agency for attorney's fees or costs
incurred after the expiration of the 30-day acceptance
period.
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It should be noted, however, that an exception to this
general rule exists where the interests of justice would not
be served. An example of an appropriate use of the interest
of justice exception is where the complainant received an
offer of resolution, but was informed by a responsible
agency official that the agency would not comply in good
faith with the offer (e.g., would unreasonably delay
implementation of the relief offered). If the complainant
did not accept the offer for that reason, and then obtained
less relief than was obtained in the offer, it would be
unjust to deny attorney's fees and costs.

A complainant's failure to accept an offer of resolution
does not preclude the agency from making other offers of
resolution or either party from seeking to negotiate a
settlement of the complaint at any time.

UNION ROLE IN THE EEO PROCESS

The Alternative Dispute Resolution Program applicable to the
EEO process is negotiable at the National level. Other
dispute resolution programs dealing with EEO will be
negotiable and may be negotiated at level(s) below the
National level in accordance with applicable laws, rules,
regulations, and the Master Agreement.

Should the settlement of an EEO complaint change conditions
of employment of any bargaining unit employees, negotiations
over the change will comply with law and the Master
Agreement.

Should a designated union representative serve as an EEO
representative of an EEO complainant, he/she is entitled to
official time as governed by Chapter 29, Code of Federal
Regulations.

The union’s role in the EEO process will be recognized in
accordance with applicable laws, rules, regulations,
relevant case law, and the Master Agreement.

Bargaining unit member’s rights to union representation
under statute and the Master Agreement will be adhered to
during the EEO investigation process.

Union members may not be arbitrarily disqualified from
performing collateral duties as EEO counselors. However, if
they ordinarily represent employees and are disqualified
because of said representational role, the specific reasons
for the disgqualifications will be provided in writing.
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The union’s role in the EEO process will be recognized in
accordance with applicable laws, rules, regulations,
relevant case law, and the Master Agreement. Should it be
definitively determined that these rights include the right
to be present at and participate in formal discussions
during the EEO process, these rights will be recognized.

PHS COMMISSIONED OFFICERS
PHS Commissioned Officers assigned or detailed to the Bureau

of Prisons must pursue the EEO process of the Department of
Health and Human Services (DHHS) when the subject of the

complaint is a matter under the control of DHHS. For all
other matters, PHS officers may use the Bureau’s EEO
process. PHS commissioned officers, however, are neither

entitled to a hearing before an administrative Jjudge of the
EEOC, nor, are they entitled to seek administrative relief
beyond the final decision issued by the Department of
Justice.

INJURIES THAT MAY BE ATTRIBUTED TO ALLEGATIONS OF
DISCRIMINATION

Any staff member who suffers injuries (i.e., stress,
physical problems, etc.) that may be attributed to
allegations of discrimination may be eligible for benefits
under the Program Statement on the Workers Compensation
Program. Staff may also be eligible for services provided
by the Program Statement on Employee Assistance Program
(EAP) .
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CHAPTER 4
DISMISSAL OF COMPLAINTS

The EEO Officer will recommend to the Director of the EEO staff
for the Department of Justice the dismissal of a complaint of
discrimination when it meets the standards set forth below. The
Department of Justice's authority to dismiss a complaint ends
when a complainant requests a hearing. The Bureau will process
dismissals expeditiously.

1. BASES FOR DISMISSALS THAT MAY EXIST AS OF THE FILING OF THE
COMPLAINT OR DEVELOP THEREAFTER

a. Untimely Counseling Contact

(1) A claim that has not been brought to the attention of
an EEO Counselor in a timely manner.

(2) The complainant did not contact an EEO Counselor within
45 days of the discriminatory event or within 45 days
of the effective date of the personnel action, and the
complainant did not show that the 45-day contact
period should be extended pursuant to 1614.105(a) (2).

b. Untimely Filing of the Formal Complaint

The complainant failed to file a formal complaint within 15
days of his/her receipt of the Counselor's notice of right
to file a formal complaint ("Notice of Final Interview") in
an individual complaint, or in a class complaint. The
Bureau has the burden of proving that the complainant
received the notice and that the notice clearly informed the
aggrieved person of the 15-day filing time frame. This time
limit is also subject to waiver, estoppel and equitable
tolling under 1614.604 (c) .

c. Failure to State a Claim

The complainant failed to state a claim under 1614.103. This
may include a claim that does not allege discrimination on a
basis encompassed in one of the statutes applicable to
federal sector employees. In determining whether a
complaint states a claim, the proper inquiry is whether the
conduct if true would constitute an unlawful employment
practice under the EEO statutes.

The Bureau will accept a complaint from any aggrieved
employee or applicant for employment who believes that s/he
has been discriminated against by the Bureau because of
race, color, religion, sex, national origin, age or
disabling condition. The EEOC has long defined an
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"aggrieved employee" as one who suffers a present harm or
loss with respect to a term, condition, or privilege of
employment for which there is a remedy. The Bureau is
required to address EEO complaints only when filed by an
individual who has suffered direct, personal deprivation at
the hands of the employer; the agency's act must have caused
some concrete effect on the aggrieved person's employment
status.

Abuse of Process

Section 1614.107(a) (9) is the appropriate provision under
which an agency may dismiss a complaint on the extraordinary
grounds of abuse of process.

(1) Abuse of process is defined as a clear pattern of
misuse of the process for ends other than that which it
was designed to accomplish. The EEOC has a strong
policy in favor of preserving a complainant's EEO
rights whenever possible. The occasions in which
application of the standards are appropriate must be
rare, because of the strong policy in favor of
preserving a complainant's EEO rights whenever
possible. Therefore, such dismissals must be taken
only in cases where there is a clear misuse or abuse of
the administrative process.

(2) In order to determine whether a complaint, or a number
of consolidated complaints, should be dismissed for
this reason under 1614.107(a) (9), the agency or
Administrative Judge must strictly apply the criteria
established by the EEOC on this issue. This requires
an analysis of whether the complainant evidences an
ulterior purpose to abuse or misuse the EEO process.
Agencies are cautioned that numerous complaint filings
alone is not a sufficient basis for determining that
there has been an abuse of the process.

However, multiple filings on the same issues, lack of
specificity in the allegations, and the filing of
complaints on allegations previously raised, may be
considered in deciding whether a complainant has
engaged in a pattern of abuse of the EEO process. All
pending complaints from a complainant which satisfy
these criteria should be consolidated for dismissal
under this section.

(3) Cases in which the EEOC has found an abuse of the EEO
process include those where, upon review of the
complainant's record, including the number and types of
complaints filed, the EEOC has concluded that the
complainant has pursued a scheme involving the misuse
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and misapplication of the EEO process for an end other
than that which it was designed to accomplish.

(4) The EEOC has stressed in such cases that a party cannot
be permitted to utilize the EEO process to circumvent
other administrative processes; nor can individuals be
permitted to overburden the EEO system, which is
designed to protect individuals from discriminatory
practices. Evidence of numerous complaint filings, in
and of itself, is not a sufficient basis for
determining that there has been an abuse of the
process.

States the Same Claim

The complaint states the same claim that is pending before
or had been decided by the agency or EEOC except in those
cases where a class action complaint is pending. The EEOC
has interpreted this regulation to require that the
complaint must set forth the "identical matters" raised in a
previous complaint filed by the same complainant, in order
for the subsequent complaint to be rejected.

Complainant Files a Civil Action

The complainant files a civil action concerning the same
allegation, at least 180 days after s/he filed his/her
administrative complaint. The requirement in 1614.410 that
the civil action will be dismissed only if it was filed
pursuant to 1614.408 evidences the intent of the EEOC to
restrict the dismissals of EEO complaints for filing a civil
action to those civil actions which were brought under the
statutes enforced by the EEOC. Where a complainant has not
filed a civil action pursuant to the specific statutes
listed in 1614.408, the complaint may not be dismissed
pursuant to 1614.107 (a) (3) .

Issue Has Been Decided

The same issue has been decided by a court of competent
jurisdiction and the complainant was a party to the lawsuit.
EEOC regulations mandate dismissal of the EEO complaint
under these circumstances so as to prevent a complainant
from simultaneously pursuing both administrative and
judicial remedies on the same matters, wasting resources,
and creating the potential for inconsistent or conflicting
decisions. The proper inquiry to determine whether
dismissal is warranted is whether the issues in the EEO
complaint and the civil action are the same, that is,
whether the acts of alleged discrimination are identical.
The factual allegations and not the bases or the precise
relief requested should be the crux of the legal analysis.
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Allegation Raised in Negotiated Grievance Proceeding

The complainant has raised the allegation in a negotiated
grievance procedure that permits allegations of
discrimination, indicating an election to pursue a non-EEO
process. This also provides that an election to proceed
under 1614 is indicated by the "filing of a written
complaint," while an election to proceed under a negotiated
grievance procedure is indicated by the "filing of a timely
written grievance." The withdrawal of a grievance does not
abrogate its effect for purposes of an election.

Appeal Made to Merit Systems Protection Board (MSPB)

The complainant has elected to appeal the claim to the Merit
Systems Protection Board, rather than file a mixed case
complaint under 1614.302.

Complaint Alleges a Preliminary Step

The complaint alleges that a proposal to take or a
preliminary step in taking a personnel action is
discriminatory. This provision requires the dismissal of
complaints that allege discrimination "in any preliminary
steps that do not, without further action, affect the
person: for example, progress reviews or improvement periods
that are not a part of any official file on the employee."
If the individual alleges, however, that the preliminary
step was part of a pattern of harassing the individual for a
prohibited reason, the complaint cannot be dismissed under
this section because the preliminary step has already
affected the employee.

Complaint is Moot

A complaint may be dismissed as moot where there is no
reasonable expectation that the alleged violation will
recur, and interim relief or events have completely and
irrevocably eradicated the effects of the alleged violation.
When such circumstances exist, no relief is available, and
there is no need for a determination of the rights of the
parties. The EEOC has also held, however, that where a
complainant has made a timely request for compensatory
damages, an agency must address the issue of compensatory
damages before it can dismiss a complaint for mootness.

Dissatisfaction with the Processing of a Complaint

The complaint alleges dissatisfaction with the processing of
a previously filed complaint.
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DISMISSALS THAT GENERALLY OCCUR AFTER THE AGENCY ACCEPTS THE
COMPLAINT BASED ON COMPLAINANT’S ACTIONS OR INACTIONS

The Complainant Cannot Be Located

EEOC regulations permit dismissal where the complainant
cannot be located. The provision requires that the agency
make reasonable efforts to locate the complainant and inform
the complainant that s/he must respond to the agency's
notice of proposed dismissal within 15 days sent to his/her
last known address. A matter may not be "dismissed" under
this section until after the complaint has been filed.

The Complainant Failed to Respond or Proceed in a Timely
Fashion

EEOC regulations permit dismissal where the complainant has
failed to respond to a written "request to provide relevant
information or to otherwise proceed" within 15 days of
receipt, provided that the request contained notice of the
proposed dismissal and further provided that there is
otherwise insufficient available information to adjudicate
the claim. The regulation further states that an agency may
not dismiss on this basis where the record includes
sufficient information to issue a decision. The EEOC also
has held that the regulation is applicable only in cases
where there is a clear record of delay or contumacious
conduct by the complainant.

PROCESSING OF PARTIALLY DISMISSED COMPLAINTS

The EEO Officer will notify the complainant of a partial
dismissal by letter and further inform the complainant that
there is no immediate right to appeal the partial dismissal.
The EEO Officer should advise the complainant that the
partial dismissal will be reviewed either by an EEOC
Administrative Judge, if the complainant requests a hearing
before an Administrative Judge, or by the EEOC if the
complainant files an appeal of a final agency action or
final agency decision.

There is no immediate right to appeal a partial dismissal of
a complaint. Where an agency believes that some but not all
of the claims in a complaint should be dismissed for the
reasons contained in 1614.107(a), the agency must notify the
complainant in writing of its determination, set forth its
rationale for that determination, and notify the complainant
that the allegations will not be investigated. The agency
must place a copy of the notice in the investigative file.
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The agency should advise the complainant that an
Administrative Judge will review its dismissal determination
if s/he requests a hearing on the remainder of the
complaint, but the complainant may not appeal the dismissal
until a final action is taken by the agency on the remainder
of the complaint.

Where a Hearing is Requested

If the complainant requests a hearing from an Administrative
Judge, the Administrative Judge will evaluate the agency's
reasons for believing that a portion of the complaint met
the standards for dismissal before holding the hearing. If
the Administrative Judge believes that all or a part of the
agency's reasons are not well taken, the entire complaint or
all of the portions not meeting the standards for dismissal
will continue in the hearing process. The parties may
conduct discovery to develop the record for all portions of
the complaint continuing in the hearing process. The
Administrative Judge's decision on the partial dismissal
will become part of the Administrative Judge's final
decision on the complaint and may be appealed by either
party after final action is taken on the complaint.

Where a Final Decision By the Agency Is Requested

Where a complainant requests a final decision by the agency
without a hearing, the agency will issue a decision
addressing all claims in the complaint, including its
rationale for dismissing claims, if any, and its findings on
the merits of the remainder of the complaint. The
complainant may appeal the agency's decision, including any
partial dismissals, to the EEOC.

ALLEGATIONS OF DISSATISFACTION REGARDING PROCESSING OF
PENDING COMPLAINTS

If a complainant is dissatisfied with the processing of
his/her pending complaint, whether or not it alleges
prohibited discrimination as a basis for dissatisfaction,
s/he should be referred to the EEO Officer. Agency
officials should earnestly attempt to resolve
dissatisfaction with the complaints process as early and
expeditiously as possible.

The EEO Officer must add a record of the complainant's
concerns and any actions the agency took to resolve the
concerns, to the complaint file maintained on the underlying
complaint. If no action was taken, the file must contain an
explanation of the agency's reason(s) for not taking any
action.



C.

P3713.23
5/12/2005
Chapter 4, Page 7

A complainant must always raise his/her concerns first with
the agency, in the above manner. However, in cases where
the complainant's concerns have not been resolved informally
with the agency, the complainant may present those concerns
to the EEOC at either of the following stages of processing:

(1) Where the complainant has requested a hearing, to the
EEOC Administrative Judge when the complaint is under
the jurisdiction of the Administrative Judge; or

(2) Where the complainant has not requested a hearing, to
the EEOC Office of Federal Operations (OFO) on appeal.

A complainant must raise any dissatisfaction with the
processing of his/her complaint before the Administrative
Judge issues a decision on that complaint, the agency takes
final action on the complaint, or either the Administrative
Judge or the agency dismiss the complaint. The complainant
has the burden of showing improper processing. No concerns
regarding improper processing raised after a decision will
be accepted by the agency, the Administrative Judge, or OFO.
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CHAPTER 5
INVESTIGATION OF COMPLAINTS

An investigation of a formal complaint of discrimination is an
official review or inquiry, by persons authorized to conduct such
review or inqgquiry, into claims raised in an EEO complaint. The
investigative process is non-adversarial. That means that the
investigator is obligated to collect evidence regardless of the
parties' positions with respect to the items of evidence. A copy
of the complaint will be provided to the investigator prior to
the commencement of the investigation.

1. ROLE OF THE EEO OFFICE IN INVESTIGATIONS
The EEO Officer will ensure that:

a. all new investigators receive at least 32 hours of
introductory investigator training before conducting
investigations and that all investigators receive at least
eight hours of continuing investigator training every year,
as outlined in Chapter 6 of the MD-110.

b. all employees of the agency cooperate with the EEO
investigator in the conduct of the investigation,

c. witness testimony is given under oath or affirmation and
without a promise that the agency will keep the testimony or
information provided confidential, and all witnesses
providing affidavits are given the opportunity to review the
typed version of the affidavit and make corrections as
necessary, prior to swearing to the truth of the affidavit,

d. individual complaints are properly and thoroughly
investigated 1in a timely manner in accordance with
29 CFR 1614.108, and

e. there is no conflict or appearance of conflict of interest
in the investigation of complaints.

2. EEO INVESTIGATOR

The EEO Investigator is a person officially designated and
authorized to conduct inquiries into claims raised in EEO
complaints. The authorization includes the authority to
administer oaths and to require employees to furnish
testimony under oath or affirmation without a promise of
confidentiality. The investigator does not make or recommend
a finding of discrimination.
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COMPLAINANT

The complainant must cooperate in the investigation and keep
the agency informed of his/her current address. If an
agency 1is unable to locate the complainant, the agency may
dismiss the complaint, provided that reasonable efforts have
been made to locate the complainant and the complainant has
not responded within 15 days of the notice of proposed
dismissal.

Where the agency has provided the complainant with a written
request to provide relevant information or otherwise proceed
with the complaint, coupled with a 15-day notice of proposed
dismissal, a failure to respond could result in dismissal of
the complaint.

INVESTIGATION

In accordance with instructions contained in Commission
Management Directives, the agency will develop an impartial
and appropriate factual record upon which to make findings
on the claims raised by the written complaint. An
appropriate factual record is one that allows a reasonable
fact finder to draw conclusions as to whether discrimination
occurred.

A complainant and his or her representative will be informed
in writing of the issue(s) that have been accepted for
processing and the assignment of an EEO Investigator. The
CEO will also be informed in writing of the complaint and
the name of the EEO Investigator assigned, with a request
that all relevant documents be retained for the EEO

Investigator. The CEO will also be advised to retain the
necessary records regarding the circumstances surrounding
the complaint. These records will be retained locally

unless the EEO Officer directs otherwise.

In cases of an appearance of a conflict of interest, such as
complaints against a local or national Executive Staff
member, the complaint may be assigned by the EEO Officer to
a contract investigator or may be sent to the Director of
the EEO Staff, U.S. Department of Justice, for assignment to
the EEO Officer of another Agency component for processing.

The Bureau uses both contract and in-house investigators.
The Bureau EEO Investigators are full-time positions in the
Office of General Counsel, and they report to an Attorney
who i1s directly responsible to the EEO Officer. The EEO
Officer maintains sole discretion to determine whether to
assign a case to a Bureau or contract EEO Investigator.
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The EEO Investigator will contact the complainant or
representative to obtain a list of the recommended
witnesses. This list will be made part of the investigative
file. The EEO Investigator will advise the local facility
CEO of the date of the investigation and any clerical
support and space needs. The CEO will designate a point of
contact and provide space for conducting the investigation.

There may be circumstances where it may be advantageous to
conduct the investigation at an alternate site. The
alternate site will be mutually agreed upon among the
parties. The investigator, working with the point of
contact will locate alternate space as necessary. When
possible, the EEO Investigator will provide the contact
person, in advance, with a list of persons to be

interviewed. The point of contact will make arrangements
for all of the staff to be available by notifying their
supervisors. Employees the EEO Investigator needs to

interview will be on official time during the interview.

Bargaining unit employees, including probationary employees,
have the right to a union representative during any
examination by, or prior to submission of any written report
to a representative of the employer in connection with an
investigation if:

the employee reasonably believes that the examination may
result in disciplinary action against the employee and

the employee requests representation.

The union, not the employee, has the right to appoint and
designate the union representative of its choice.

The EEO Investigator will advise the CEO of the required
documents to be provided. Other than receiving guidance
from the EEO Complaints Section, EEO Investigators will
exercise independent judgment in gathering information and
determining whom to interview. Investigations of complaints
of discrimination are official investigations; therefore,
the elements of the Program Statement on Standards of
Employee Conduct and Responsibility apply.

The EEO Investigator is authorized to conduct fact
finding/mediation at any time while conducting the
investigation if it appears during the investigation that
the complaint can be informally resolved. The EEO
Investigator will document their attempts at settlement with
the settlement authority for inclusion in the investigative
file and note the name and title of the settlement authority
with whom settlement was attempted. If the complaint is
resolved, the terms of the settlement will be put in writing
and submitted to the EEO officer for review prior to
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signing. Once approved by the EEO Officer, the settlement
agreement will be signed by the complainant and the CEO or
his/her designee. This settlement is binding on the
parties. Prior to signing any settlement agreement, the
chapter on Union Rights in this Program Statement must be
reviewed and followed.

Investigative inquiries may be made using a variety of
fact-finding models, such as the interview or the
fact-finding conference, and a variety of devices, such as
requests for information, position statements, exchange of
letters or memoranda, interrogatories, and affidavits. If
the EEO Investigator uses a recording device to conduct an
interview, the employee’s statement will be reduced to the
form of an affidavit. The complainant will have the option
to utilize a recording device to record his/her interview;
however, the investigator’s recording will be the official
recording of record. The employee will have the opportunity
to review the affidavit and make corrections as necessary.
The employee will not be required to sign an affidavit that
is incorrect.

The inquiry/review process may also incorporate some of the
features of a dispute resolution plan. The purpose of the
investigation is:

(1) to gather facts upon which a reasonable fact finder may
draw conclusions as to whether an agency subject to
coverage under the statutes that the EEOC enforces in
the federal sector has violated a provision of any of
those statutes and

(2) if a violation is found, to have a sufficient factual
basis from which to fashion an appropriate remedy.

The investigation will include a thorough review of the
circumstances under which the alleged discrimination
occurred; the treatment of members of the complainant's
group as compared with the treatment of other similarly
situated employees, if any; and any policies and/or
practices that may constitute or appear to constitute
discrimination, even though they have not been expressly
cited by the complainant.

The EEO Investigator prepares the investigative summary,
which is a narrative document that succinctly states the
issues and delineates the evidence addressing both sides of
each issue in the case. The summary should state facts
(supported in the complaint file) sufficient to sustain a
conclusion(s). The summary should cite to evidence and the
exhibits collected.
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COMPLAINANTS' OPPORTUNITY TO REVIEW THE INVESTIGATIVE FILE

Within the appropriate time frame for finishing an
investigation under 1614.108(e), and prior to issuance of
the notice required by 1614.108(f), the EEO Investigator is
encouraged to allow the complainant and his or her
designated representative an opportunity to examine the
investigative file and to notify the EEO Officer, in
writing, of any perceived deficiencies in the investigation
prior to transferring the case to the EEOC for a hearing or
prior to issuing a final decision without a hearing. A copy
of the complainant's notification to the agency of perceived
deficiencies must be included in the investigative file
together with a written description by the EEO Officer of
the corrective action taken.

If the EEO Officer agrees with alleged deficiencies in the
investigation as identified by the complainant, the agency
must correct them immediately. If the investigation period
has ended or is about to end, the EEO Officer should request
agreement from the complainant to extend the investigation
period pursuant to 1614.108(e). If the EEO Officer does not
agree with the complainant's claimed deficiencies in the
investigative file, the EEO Officer will prepare a statement
explaining the rationale for the disagreement and include it
in the investigative file along with the complainant's
notice of claimed deficiencies.

After completing the investigation with review process, the
EEO Investigator will forward the entire completed
investigative file to the EEO Office. A copy of the
investigative file will be sent by the EEO Officer to the
complainant within 180 days of the date the complaint is
filed. This time period may be extended up to 90 days with
the complainant’s approval. Copies of the entire
investigative file will be forwarded to the complainant and
his/her representative or attorney.

Within 180 days from the filing of the complaint, or where a
complaint was amended, within the earlier of 180 days after
the last amendment to the complaint or 360 days after the
filing of the original complaint, within the time period
contained in an order from the Office of Federal Operations
on an appeal from a dismissal, or within any period of
extension provided for, the agency will provide the
complainant with a copy of the investigative file, and will
notify the complainant that, within 30 days of receipt of
the investigative file, the complainant has the right to
request a hearing and decision from an administrative Jjudge
or may request an immediate final decision pursuant to

29 CFR 1614.110 from the agency with which the complaint was
filed.
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Where the complainant has received the notice discussed
above or at any time after 180 days have elapsed from the
filing of the complaint, the complainant may request a
hearing by submitting a written request for a hearing
directly to the EEOC office indicated in the agency’s
acknowledgment letter. The complainant will send a copy of
the request for a hearing to the agency EEO office. Within
15 days of receipt of the request for a hearing, the agency
will provide a copy of the complaint file to EEOC and, if
not previously provided, to the complainant.
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CHAPTER 6
R